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United States Court of Appeals for the 
District of Columbia 

a District Court of the United States 

For the District of Columbia 

Civil Action Xo. 4306. 

Samuel Speert. Mose I. Speert, Herman I). Speert, Ella 
F. Speert, T/A Maryland Distillers Products Corp. 
A Limited Co-Partner>hip, Plaintiff*. 

-v- 

Henky Mokgenthav. .Ik.. Secretary of the Treasury, \\Tl- 
ford S. Alexander. Administrator, Federal Alcohol 
Administration Division, Cry T. Helvering. Commis¬ 
sioner of Interna! Revenue. Defendants. 

United States of America. 

District of Columbia . ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following- papers were 
filed and proceedings had. in the above-entitled 
cause, to wit: 

1 Petition for Declarator // Judgment 

Filed October 3 1039 

In the District Court of the United States 
For the District of Columbia 

Civil Action Xo. 4306. 

Samvel Speert, Mosf. 1. Spf.ert, Herman D. Speert, Ella 
F. Speert, T A Maryland Distillers Products Corp, 
A Limited Co-Partnership, 10.") Hopkins Place, Balti¬ 
more, Maryland, Plaintiffs. 

-v- 

Henry Mokgenthau, .Jr.. Secretary of the Treasury, 
Washington, 1). C., Wilford S. Alexander. Adminis¬ 
trator. Federal Alcohol Administration Division Wash¬ 
ington, D. Guy T. Helvering. Commissioner of In¬ 
ternal Revenue, Washington, D. C., Defendants . 
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1. Petitioners are residents ci' the State of Maryland, 
trading; as a limited co-partnership, and engaged in the busi¬ 
ness of rectifying, blending, bottling, warehousing and 
wholesaling of distilled spirits in interstate and intrastate 
commerce, and hold all necessary Federal permits and 
special tax stamps, including Federal Alcohol Administra¬ 
tion and State of Maryland permits as repaired by law. 

2. Defendant Morgenthau is Secretary of the Treasury 
of the United states, and is required by law to approve all 
regulations promulgated by defendant Alexander, before 
such regulation becomes effective. (Section 2(d) of Fed¬ 
eral Alcohol Administration Act.) 

3. Defendant Alexander is Administrator of the Federal 

Alcohol Administration, and is charged with the 
2 duty of promulgating regulations concerning bot¬ 
tling, labeling, etc., of distilled spirits, in accord¬ 
ance with the provisions of the Federal Alcohol Adminis¬ 
tration Act, (Act of August 2D, 1935, c. Si4, 4!) Stat., 977 
ff: 27 V. S. C. A., 201 ff) as amended. 

4. Defendant Helvering is Commissioner of Internal 
Revenue, of which the Alcohol Tax Unit, mentioned here¬ 
inafter, is a part. 

5. That heretofore, to wit, on the 18th day of January, 
1936, defendant Morgenthau approved certain regulations 
promulgated by defendant Alexander, said regulations 
being entitled: “Regulations Xo. .'), Relating to Labeling 
and Advertising of Distilled Spirits, Under the Provisions 
of the Federal Alcohol Administration Act. etc.” Peti¬ 
tioners state that in Article II, Section 21 of the said Reg¬ 
ulations, entitled: “Standards of Identity for Distilled 
Spirits,” H'liiskry is defined as follows: 

“Class 2. Whiskey—(a) Whiskey is an alcoholic distillate 
from a fermented mash of grain distilled at less than 190° 
proof in such manner that the distillate possesses the taste, 
aroma, and characteristics generally attributed to whiskey, 
and withdrawn from the cistern room of the distillery at 
not more than 110° proof and not less than 80° proof, 
whether or not such proof is further reduced prior to 
bottling to not less than SO : proof: and also includes 
mixtures of the foregoing distillates for which no specific 
standards of identity are prescribed her*in. ‘Rye whiskey,’ 
‘bourbon whiskey,’ ‘wheat whiskey,’ ‘corn whiskey,’ ‘malt 
whiskey,’ or ‘rye malt whiskey’ is whiskey which has 
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been distilled at not exceeding 160° proof from a fer¬ 
mented masli of not less than 51% rye grain, corn grain, 
wheat grain, corn grain, malted barley grain or 
3 malted rye grain, respectively, and also includes mix¬ 
tures of such whiskeys where the mixture consists 
exclusively of whiskeys of the same type." 

Petitioners further state that in Article II, Class 2 (d) 
straight bourbon whiskey and straight corn whiskey are de¬ 
fined as follows: 


“(d) ‘Straight bourbon whiskey' and ‘straight corn whis¬ 
key' are straight whiskey distilled from a fermented mash 
of grain of which not less than 51% is corn grain.” 

6. Petitioners state that prior to July 1, 1936, to wit, on 
the loth day of June, 1936, certain whiskeys now owned 
by petitioners were distilled at not exceeding 160° proof 
from a fermented mash of grain of which not less than 51% 
was corn grain, and said whiskeys were withdrawn from the 
cistern room at the distillery at not more than 110° proof 
and not less than 80° proof, and were kept in oak contain¬ 
ers until bottled. 

7. Petitioners state that on, to wit, the 27th day of Sep¬ 
tember, 1939, petitioners bottled the contents of container 
number 269537, marked: “Bourbon Whiskey,'’ the con¬ 
tents of said container being the same distilled spirits de¬ 
scribed in Paragraph 6 of this Petition. Petitioners affixed 
to the bottles a label reading, in part, as follows: “Straight 
Corn Whiskey.'* The said label was approved by defen¬ 
dant Alexander on June 2, 1939; a copy of the approval, 
with the label on the reverse side thereof, is hereto an¬ 
nexed, marked: “Petitioner's Exhibit A." 

S. Petitioners state that after the bottling of the said 
spirits, the release of the spirits from the bottling plant 
operated by petitioners was withheld by agents of defen¬ 
dants Morgenthau and Helvering, acting upon the 
4 advice and ruling of defendant Alexander. A copy 
of the withholding order of the Alcohol Tax Unit, 
Bureau of Internal Revenue, dated September 27, 1939, and 
signed by W. II. Picker, Storekeeper Gauger, is hereto an¬ 
nexed, marked: “Petitioner’s Exhibit B.“ Plaintiffs 
state that the release of said spirits was withheld in ac¬ 
cordance with the provisions of AT-Cireular Xo. 205, as 
set forth in letter dated September 28, 1939, from the Dis¬ 
trict Supervisor, Alcohol Tax Unit, addressed to petition- 
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er’s attorney. A copy of the said letter is hereto annexed. 


marked: “Petitioner's Ex 


hit (V 


9. Petitioners state that removal of the said spirits by 
the petitioners would constitute a violation of Section 7 of 
the Federal Alcohol Administration Act, as amended, and 
would subject them to a fine of not more than £1,000.00, and 
would further subject them to proceedings involving re¬ 
vocation or suspension of their Federal Alcohol Admin¬ 
istration permits, as well as to penalties for violation of 
the withholding order of the Alcohol Tax Unit of the Bu¬ 
reau of Internal Revenue. 


10. Petitioners state that a justiciable controversy exists, 
as set forth in the withholding order of the Alcohol Tax 
Unit, and that defendants Morgenthau, Alexander and ITel- 
veririg are violating tlie* civil rights of petitioners and ir¬ 
reparably injuring tin* business of petitioners by reason of 
the failure and refusal of said defendants to permit the 
removal of said bottled spirits from petitioner’s bottling 
plant, and by reason of their arbitrary and capricious re¬ 
fusal to take cognizance of and follow the definitions set 
forth in “Regulations Xo. o, etc.'’ 


Wherefore, Petitioners Pray: 

1. That a Declaratory Judgment be made and entered 
herein, adjudging that petitioners, trading as aforesaid, are 
entitled to bottle the spirits described in Paragraph 6 of 
this Petition, and to label the said spirits “Straight Corn 

Whiskey" or “Straight Bourbon Whiskey," at 
5 their option, in view of the statutes and regulations 
herein set forth. 

2. That the defendants, and each of them, be ordered to 
refrain from interfering with the right of petitioners to 
bottle, label, and sell, as “Straight Corn Whiskey” or 
“Straight Bourbon Whiskey,” the said products, manu¬ 
factured and produced as described in Paragraph (5 of this 
Petition, and kept in oak containers, when such manufac¬ 
ture and production took place prior to July 1, 1936. 

3. And for such other and further relief as to the Court 
may seem meet and proper. 

GEORGE A. MAHOXE 
ARTHUR CALLAHAN 
Attorneys for Petitioners 
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6 Petitioner’s Exhibit “A” 

Filed October 3 1939 
Form L 5 

Treasury Department 
Federal Alcohol Administration 
February, 1936 

Vertifinite of Approral of Labels of Domestically Bottled 

Distilled Spirits 

Date June 2, 1939 

Pursuant to the application of Maryland Distillers Prod¬ 
ucts Corporation, whose address is 105 Hopkins Place, Bal¬ 
timore, Maryland, the labels affixed to the reverse side 
hereof covering Old Country Brand (brand name), 
Straight Corn Whiskey (class and type of distilled spirits) 
are hereby approved. 

Labels identical with those affixed to the reverse side 
hereof except in respect to size, and statement of net con¬ 
tents appearing thereon in conformity with Section 37 of 
Regulations 3, are also approved for use on bottles which 
conform to the requirements of Article VII of Regula¬ 
tions 5. 

A separate label, known as the government label, pre¬ 
pared in conformity with circular letter FA-41, and con¬ 
taining the mandatory label information required by Sec¬ 
tion 32 (e) of Regulations 5, (must) be used on bottles 
bearing the labels hereby approved. 

Distilled spirits in bottles bearing the labels hereby 
approved and the proper government label, if required, are 
authorized to be removed from the plant where bottled. 

This certificate shall not operate to relieve any person 
from liability for any violation of the Federal Alcohol Ad¬ 
ministration Act, or regulations thereunder, resulting from 
the failure of any bottle bearing the labels herein approved, 
or the contents of such bottle, to conform to the statements 
and representations made on such labels. 

(sgd) W. S. ALEXANDER 
Administrator 

Federal Alcohol Administra¬ 
tion , Washington , D. C. 

(On reverse side) Label: Old Country Brand Straight Corn 
Whiskey 
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7 Petitioner's Exhibit “R” 

Filed October 3 1939 

Office of District Supervisor 
District Xo. 5 
In Reply Refer to 

Treasury Department 
Internal Revenue Service 
Alcohol Tax Unit 
Baltimore, Md. 

September 27, 1939 

The buttled distilled spirits described below may not be 
removed from the bottling plant of 

v* A 

Maryland Distillers Products Corp 
105 Hopkins Place, Baltimore, Maryland, 
until released in writing by the District Supervisor, Dis¬ 
trict X’o. 5, Alcohol Tax Unit. The release of these goods 
is withheld under authority of Section 505, Title 5, Liquor 
Tax Administration Act, amending - Section 205 (e). Title 
27, U. S. C. A. 

14 cases, serial numbers 308597 to 308610. Each case 
contains 24 Pint bottles, labeled “Old Country Brand’’, 
“Straight Corn Whiskey”, “100 Proof”, “This Whiskey 
is 3 years old”, “Distilled in Indiana”. 

/s/ W. 11. PICKER, 

St o rekeepc r (Ja uge r. 
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8 Petitioner’s Exhibit “C” 

Filed October 3 1939 

Office of District Supervisor 
District Xo. 3 
In Roplv Refer to 
AT :PP 
GSS 

Rect. Plant Xo. 13 

Treasury Department 
Internal Revenue Service* 

Alcohol Tax Unit 
Baltimore, Mil. 

September 28, 1939. 

Mr. George A. Mahone, 

Attorney at Law, 

649 Title Building, 

Baltimore, Maryland. 

Dear Sir: 

Receipt is acknowledged of your letter of September 27, 
1939, in which information is requested as to the reason 
that written notice was given on September 27. 1939, to the 
Maryland Distillers Products Corp, Rectifying Plant Xo. 
13, Baltimore. Maryland, that the bottled distilled spirits 
described below may not be removed from its bottling 
plant until release in writing by the District Supervisor, 
Alcohol Tax Unit: 

‘*14 cases, serial numbers 308397 to 308610. Each case 
contains 24 pints bottles, labeled ‘Old Country Brand’, 
‘Straight Corn Whiskey'. *100 Proof", ‘This whiskey is 3 
years old", ‘Distilled in Indiana'.” 

These cases were filled with spirits produced on June 13, 
1936 by the Clifton Springs Distilling Company, Regis¬ 
tered Distillery Xo. 3, Indiana, stored in reused cooperage 
to which there was evidence that oak chips had been added, 
and which bore the markings “Bourbon Whiskey” and 
the serial number 269337. 

Referring to spirits produced by the same distiller at 
approximately the same time and stored under the same 
conditions as those in question, the Federal Alcohol Ad- 
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ministration in a letter addressed this office under date of 
Sptember 2, 1939, held they should be labeled “Straight 
Bourbon Whiskey." As the bottles in the fourteen cases 
were not labeled in accordance with this ruling, their re¬ 
lease was withheld in accordance with the provisions of 
AT-Circular Xo. 205. 

Yours verv trulv, 

R. K. TUTTLE, 

District Supervisor. 

By: I). W. GRIFFIN, 

Assistant Sitperrisor. 

(Permissive). 

o*i cr 

9 Motion to Dismiss Petition for Declaratory 

.Judy in cut 

Filed December 5 1939 
# # # 

Now come Henry Morgenthau, Jr., Secretary of the 
Treasury, Wilford S. Alexander, Administrator, Federal 
Alcohol Administration Division, and Guy T. Helvering, 
Commissioner of Internal Revenue, defendants, by David 
A. Pine, United States Attorney for the District of Co¬ 
lumbia, and move the court to dismiss the petition herein 
upon the following grounds. 

1. The petition fails to state sufficient facts to show the 
existence of an actual controversy between the parties and 
the petition, therefore, fails to state a cause of action under 
the Federal Declaratory Judgment Act. 

2. The Declaratory Judgment Act does not confer upon 
thisi court the power to supplant the judgment of an ad¬ 
ministrative officer by substituting for his judgment the 
judgment of the court in a matter within the administra¬ 
tive officer's jurisdiction and involving the exercise of his 
discretion. 

3. The jurisdiction conferred by the Federal Declaratory 
Judgment Act is discretionary and upon the facts set forth 
in the petition a proper exercise of the court ? s discretionary 
power requires the dismissal of the petition. 
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4. The petition fails to state ;• cause of action upon which 
relief can he granted in that 

(a) the regulations of the Federal Alcohol Administra¬ 
tion, set forth in paragraph .") of the said petition, were on 
February 28. 1959, after due notice and public hearing, 
amended, said amended regulations reading in part as 
follows: 


10 Article II. Standards of Identity for Distilled 

Spirits 

Sec. 21. The standards of identity.—Standards of iden¬ 
tity for the several classes and types of distilled spirits set 
forth herein shall be as follows: 

Class 1. * * * 

Class 2. Whiskey.—“Whiskey” is an alcoholic distil¬ 
late from a fermented mash of grain distilled at less than 
190' proof in such manner that the distillate possesses the 
taste, aroma, and characteristics generally attributed to 
whiskey, and withdrawn from the cistern room of the dis¬ 
tillery at not more than 111) and not less than 80° proof, 
whether or not such proof is further reduced prior to 
bottling to not less than 80° proof; and also includes mix¬ 
tures of the foregoing distillates for which no specific stan¬ 
dards of identity are prescribed herein. Those types of 
whiskey specified in subsections (a) through (j) below shall 
be deemed “American type” whiskeys. 

(a) ‘‘Rye whiskey,” “bourbon whiskey,” “wheat whis- 
kev,“ “malt whiskev,” or “ rve malt whiskev” is whiskev 
which has been distilled at not exceeding 160° proof from 
a fermented mash of not less than 51 % rye grain, corn, 
grain, wheat grain, malted barley grain, or malted rye 
grain, respectively, and, if produced on or after March 1, 
1938, stored in charred new oak containers; and also in¬ 
cludes mixtures of such whiskeys where the mixture con¬ 
sists exclusively of whiskeys of the same type. “Corn 

whiskev” is whiskev which has been distilled at not exceed- 
» » 

ing 160° proof from a fermented mash of not less than 
80% corn grain, stored in uncharred oak containers or re¬ 
used charred oak containers, and not subjected, in the pro¬ 
cess of distillation or otherwise, to treatment with charred 
wood; and also includes mixtures of such whiskey. 


# 
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(d) (1) ‘‘Straight bourbon whAkey” is straight whiskey 
distilled from a fermented mash of grain of which not less 
than 51% is corn grain. 

(2) “Straight corn whiskey" is straight whiskey dis¬ 
tilled from a fermented mash of grain of which not less 
than 80% is corn grain, aged for the required period in 
unchdrrcd oak containers or reused charred oak containers, 
and hot subjected, in the process of distillation or other¬ 
wise, to treatment with charred wood. 


(b) The petition shows on its face that the whiskey, de¬ 
scribed in paragraph (i thereof, when bottled cannot law¬ 
fully be labeled straight corn whiskey, but must be labeled 
' straight bourbon whiskey, for as appears from said 
11 ! petition it does not affirmatively appear that said 

whiskey has been distilled from a fermented mash 
of grain of which not less than 80% was corn whiskey, aged 
for the required period in uncharred oak containers or 
reused charred oak containers, and not subjected, in the 
process of distillation or otherwise, to treatment with 
charred wood. 


DAVIl) A PINE 
United Stott's Attorney 
Attorney for Defendants 

HERBERT BORKLAXI) 

Special Assistant to the Attorney General 

PHILLIP E. BUCK 

General Counsel, 

Federal Alcohol Adininistration. 

Of Counsel. 
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Filed Februip v 15 1940 

•> 

T reasu ry 1 )epa rtnient 
Federal Alcohol Administration 


Regulations Xo. 5 
Relating to 

Labeling and Advertising 
of Distilled Spirits 
Under the Provisions of the 


Federal Alcohol Administration Act. Approved 

August 29. 1955 (Public. Xo. 4()1, 74th ('ongress) 

As Amended to August 11. 1936 
# # * 


Sec. 21. The standards of identity.—Standards of iden¬ 
tity for the several classes and types of distilled spirits set 
forth herein shall he as follows: 

Class 2. Whiskey. — (a) “Whiskey" is an alcoholic distil¬ 
late from a fermented mash of grain distilled at less than 
WtP proof in such manner that the distillate possesses the 
taste, amma. and characteristics generally attributed to 
whiskey, and withdrawn from the cistern room of the dis¬ 
tillery at not more than 110° and not less than 80 0 proof, 
whether or not such proof is further reduced prior to bot¬ 
tling to not less than 80 0 proof; and also includes mixtures 
of the foregoing distillates for which no specific standards 
of identity art■ prescribed herein. “Rye whiskey“bour¬ 
bon whiskey". “wheat whiskey”, “corn whiskey", “malt 
ichiskey”. or “rye malt whiskey” is whiskey which has 
ba n distilled at not exceeding 160° proof from a fermented 
mash of not less than nl*fr rye grain, corn grain, wheat 
grain, corn grain, malted barley grain or malted rye 
13 grain, respectively. and also includes mixtures of 
such whiskeys where the mixture consists exclusively 
of whiskeys of the same type. 

(b) “Straight ichiskey” is an alcoholic distillate from a 
fermented mash of grain distilled at not exceeding 160 0 
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proof ami withdrawn from the li.tern room of the distil¬ 
lery at not more than 110° and not less than SO 0 proof , 
whether or not sneh proof is further reduced prior to bot¬ 
tling to not less than 80° proof, and is — 

(1) Aged for not less than twelve calendar months if 
bottled on or after July 7 . 193d. and before July 1. 1937; or 

(2) Aged for not less than eighteen calendar months if 
bottled on or after July 1. 1937. and before July 7 . 1938; or 

(3) Aged for not less than twenty-four calendar months 
if bottled on or after July 1. 1938. 

The term **straight whiskey" also includes mixtures of 
straight whiskey which, by reason of being homogeneous, 
are not subject to the rectification tax under the Internal 
Revenue Laws. 

(d) (i Straight bourbon whiskey" and “straight corn 
whiskey” are straight whiskey distilled from a fermented 
mash of grain of which not less than 31% is corn grain. 

14 Filed February 15 1940 

Treasurv Department 

Federal Alcohol Administration 

Regulations Xo. 5 
Relating to 

Labeling and Advertising 
of Distilled Spirits 

Under the Provisions of the 
Federal Alcohol Administration Act 
As Amended 

As Amended to March 1, 1939 

Including Amendments Xos. 1 Through 9 
* * * 

Sec. 21. The standards of identity.—Standards of iden¬ 
tity for the several classes and types of distilled spirits set 
forth herein shall he as follows: 

Class 2 1 Whiskey. — '‘Whiskey” is an alcoholic distillate 
from a fermented mash of grain distilled at less than 190° 


i J.» amended, by Amendment Xo. 5, approved February >8, 1038. 
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proof in such manner that the distillate possesses the taste, 
aroma. and characteristics generally attributed to whiskey, 
and withdrawn from the cistern room of the distillery at not 
more than 110° and not less than SO 3 proof, whether 
15 or not such proof is farther reduced prior to bot¬ 
tling to not less than SO proof; and also includes 
mixtures of th<‘ foregoing distillates for which no specific 
standards of identity are prescribed herein. Those types 
of whiskey specified in subsections (a) through (j) below 
shall be deemed “American type > ' whiskeys. 

(a) 1 “Rye whiskey,” “bourbon whiskey," "wheat whis¬ 
key," “malt whiskey." or “rye malt ichiskey" is whiskey 
which has been distilled at not exceeding TOO' proof from 
a fermented mash of not less than 51% rye grain, corn 
grain, wheat grain, malted barley grain, or malted rye 
grain, respectively, and. if produced on or after March 
7. 1.9.38. ston'd in churn'd new oak containers; and also in- 
rltides mixtures of such whiskeys where the mixture con¬ 
sists exclusively of whiskeys of tin' same type. Com 
whiskey is whiskey which has been distilled at not ex¬ 
ceeding 1 aO° proof from a fermented mash of not less than 
80% corn grain, stored in uncharred oak containers or re¬ 
used charred oak containers, and not subjected, in the proc¬ 
ess of distillation or otherwise, to treatment with charred 
wood; and also includes mixtures of such whiskey. 

(b) ‘'Straight ichiskey" is an alcoholic distillate from a 
fermented mash of grain distilled at not exceeding 160° 
proof and withdrawn from the cistern room of the distillery 
at not more than 110° and not less than 80 0 proof, whether 
or not such proof is further reduced prior to bottling to 
not less than 80 0 proof, and is — 

(1) Aged for not less than twelve calendar months if 
bottled on or after July 1 , 10 . 90 . and before July 1 . 10.37: 


or 

(2) Aged for not less than eighteen calendar months if 
bottled on or after July 1. 10.37. and before July 1. 10.38; or 
(.3) Aged for not less than twenty-four calendar months 
if bottled on or after July 7 . 10.38. 


' .Is (oncnilrtl l/i/ .1 in/ iiHnit nt npprorrtl F< bnutrp .'S, 
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The term “straight whiskey’" ;• Iso includes mixtures of 
straight whiskey which, by reason of being homogeneous, 
are not subject to the rectification tax under the Internal 
Revenue Laws. 

(d) (I) 1 “Straight bourbon whiskey" is straight whis¬ 
key distilled from a fermented mash of gram of which not 
less than olji is corn grain. 

(2) v “Straight corn whiskey ” is straight whiskey dis¬ 
tilled from a fermented mash of grain of which not less than 
80 r / is corn grain, aged for the required period in un- 
charred oak containers or reused charred oak containers, 
and not subjected . in the process of distillation or other¬ 
wise. to treatment with charred wood. 

16 Exhibit “.1” to Defendants' Motion to Dismiss 

Filed January 11 11)40 

Treasury Department 

Federal Alcohol Administration Division 
Washington 

AT :BA September 2, 1939 

Mr. R. K. Tuttle, 

District Supervisor, 

Alcohol Tax Unit. 

Baltimore, ^ra ry 1 and. 

Dear Mr. Tuttle: 

Re: Maryland Distillers Products (’orp., 
Baltimore, Marvland. 

This is iu reply to your letter of August 25, 1939, and 
the letter of August 22, 1939, directed to the District Su¬ 
pervisor, and signed by \Y. H. Picker. U. S. Storekeeper 
Gauger. 

Referring to the whiskey placed in reused barrels on 
June 1 15.1936, treated with wood chips and branded ‘‘Bour¬ 
bon Whiskey,'* it is the opinion of the Administration that 

this whiskev mav not lx* labeled as ‘‘Straight Corn Whis- 
• • 

key” 1 but should be labeled “Straight Bourbon Whiskey.” 


i .Is amended b>i Amendin' nt X<>. .5. approved February ,‘S. IUJS. 
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Referring to the corn whiskey produced by Trenton Val¬ 
ley Distillers, Inc., tiled June 22, 1936, it is the Adminis¬ 
tration's opinion that this whiskey, due to the fact that it 
was aged in parralin barrels, may not claim age for the full 
period of storage in such barrels. The labels should bear 
the age statement ‘‘This whiskey is less than one month 
old.”" 

Verv trulv vours, 

JOHN L. HUNTINGTON, 
Deputy Administrator in 
Charge, 

Enforev. mvnt Dirision 


Exhibit “B" to Defendants' Motion to Dismiss 
Filed Januarv 11 1940 


Treasury Department 

Federal Alcohol Administration Division 
Washington 

Copy September 25, 1939 

George A. Mahone, Esquire 
Washington Loan & Trust Building 
Washington, 1). C. 

Dear Sir : 


On September 12, 1939, in the course of a conference in 
my office, you presented, on behalf of the Maryland Dis¬ 
tillers Products Corporation of Baltimore, Maryland, two 
questions involving interpretations of the distilled spirits 
labeling regulations. Since that date the matter has been 
under consideration in the Law Division of the Adminis¬ 
tration. 

The first question involved the bottling of three lots of 
whiskey distilled by the Clifton Springs Distilling Corpora¬ 
tion of Indiana and stored by that company in reused bar¬ 
rels prior to July 1, 1936. These barrels were branded 
“Bourbon Whiskey", and the contents thereof appear to 
have been treated with charred oak chips. The Maryland 
Distillers Products Corporation desires to be advised 
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whether this whiskev mav be marketed as “Straight Corn 
Whiskey.** The answer t( his <j[uestion is in the negative. 

Section 21 of Regulations as amended on February 
28, 1938, requires as a part of the standard for straight 
corn whiskey that such whiskey be aged in uncharred oak 
containers, or roused charred oak containers, and not sub¬ 
jected, in tin* process of distillation or otherwise, to treat¬ 
ment with charred wood. This requirement of the regula¬ 
tions is applicable to all whiskey bottled after its effective 
date, regardless of the date of production. Aside from 
this amendment to the regulations, which was adopted on 
February 28, 19Mb, you are also no doubt aware, through 
former correspondence and from published interpretations 
of the regulations, that the Administration long prior to 
February 28, 1939, adopted and continuously maintained 
the position that the primary difference between corn whis¬ 
key and bourbon whiskey resulted from the type of con¬ 
tainer employed for aging purposes, and that whiskey con¬ 
tacting charred wood is not entitled to lu* labeled as “corn.” 

The second question presented by you involves the right 
of the bottler to claim age for whiskey stored in paraffin- 
lined barrels. The particular whiskey involved in your 
inquiry was produced in .June, 193(1. In circular letter 
FA-123, issued by the Administration in October, 1937, it 
was stated that where whiskey is stored in paraffin- 
18 lined barrels, age may not be claimed for the period 
of such storage, since the wiskey has little or no con¬ 
tact with the wood, and the changes ordinarily resulting 
from storage in wood do not occur. 

The Administration adheres to this interpretation of the 
regulations, and is of the opinion that a paraffin-lined con¬ 
tainer is not an oak container within the meaning of the 
regulations, and that whiskey stored in such a container is 
therefore not entitled to a claim of age for the period of 
such storage. 

Verv trulv vours, 

\V. S. ALEXANDER 
Administrator 
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Memorandum of Court 

19 Filed .Januarv 22 1940 

% 

* * * 

It appears that the regulation upon which the plaintiff 
relies was amended some time before the plaintiff bottled 
and labeled the distilled spirits in question, and that these 
distilled spirits are not labeled in accordance with the 
amended regulations. Apart from any other question I 
think that this fact precludes the plaintiff from the relief 
which he seeks. 

The motion to dismiss the Complaint should be sustained 

BAILEY, ./— 


Judgment Dismissing Cause 

Filed January 26 1940 

* * # 

Upon consideration of defendants* Motion to Dismiss 
plaintiffs’ Petition for Declaratory Judgment, filed herein, 
it is bv the Court this 26th dav of January, 1940. 

Ordered and Decreed: 

That the plaintiffs’ Petition for Declaratory Judgment 
be and it is hereby dismissed, in accordance with the memo¬ 
randum filed herein on January 22, 1940. 

JENNINGS BAILEY 
Justice 

Seen: 

ARTHUR CALLAHAN 
Attorney for Pis. 


20 Notice of Appeal 

Filed January 26 1940 

# # * 

Notice is hereby given this 26th day of January, 1940, 
that Samuel Speert, M. I. Speed, Herman D. Speed, and 
Ella F. Speert, T/A Maryland Distillers Products Corp 
hereby appeals to the United States Court of Appeals for 
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the District of Columbia from the judgment of this Court 
entered on the 20th dav of .uuarv, 1:40 in favor of Ilenrv 
Morgen than, Jr., Wilford S. Alexander & Guy T. Helver¬ 
ing against said Samuel Speert, M. I. Speert, Herman 1). 
Speert, and Ella F. Speert, trading as aforesaid. 


ARTHUR CALLAHAN 

Attorney for Plaintiff's 


Memorandum 

January 26 1940. 

Cost Bond ($250.00) on appeal filed. 

21 Assignment of Errors 

Filed January 2(5 1940 

* * # 

Now come the plaintiffs, Samuel Speert, M. I. Speert, 
Herman D. Speert, and Ella F. Speert, T/A Maryland 
Distillers Products Corporation, and say that in the record 
and in the judgment entered in the above-entitled cause 
on January 26, 1940, there is error in the following re¬ 
spects : 

I. The Court erred in dismissing plaintiffs* Petition for 
Declaratory J udgment. 

II. The Court erred in holding that the amendment of 
the Regulations precluded plaintiffs from the relief which 
they seek. 

III. In other respects apparent of record. 

For which errors the plaintiffs, Samuel Speert, M. I. 
Speert, Herman 1). Speert. and Ella F. Speert, T/A Mary¬ 
land Distillers Products Corporation, pray that the said 
judgment of the District Court of the United States for 
the District of Columbia, dated January 26, 1940, be re¬ 
versed and that the cause be remanded to said Court with 
directions to overrule and deny the Motion to Dismiss, and 
to enter a Declaratory Judgment as prayed, and for costs. 

GEORGE A. MAHOXE 
ARTHUR CALLAHAN 
Attorneys for Plaintiffs 
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22 Praecipe and Designation of Record 

Filed January 30 1940 

* * # 

It is hereby stipulated and agreed by counsel for the 
])arties hereto that the Clerk of the Court will please sub¬ 
stitute this Praecipe for the Praecipe filed the 26th day 
of January, 1940, and prepare the Record on Appeal on the 
above-entitled cause, including- therein the following: 

(1) Petition for Declaratory Judgment. 

(2) Motion to Dismiss. 

(3) Original and amended Regulations No. 5 of the Fed¬ 
eral Alcohol Administration (Section 21. Class 2 (a), (b), 
and (d) of the original Regulations, effective on and after 
May 1, 1936, and the amended Regulations, Section 21, 
Class 2, (a), (b), and (d), effective on and after the 28th 
day of February, 1938, only to be included in the printed 
Record). 

(4) Letter from \Y. S. Alexander, Administrator, to 
George A. Mahone, counsel for plaintiffs, dated September 
25, 1939. 

(5) Letter from John L. Huntington, Deputy Adminis¬ 
trator, to R. R. Tuttle, District Supervisor, Alcohol Tax 
Unit, Bureau of Internal Revenue, Baltimore, Maryland, 
dated September 22, 1939, the regulations and letters 
(Items 3, 4, and 5) having been considered by the Court 
below pursuant to stipulation of counsel made in open 
Court. 

(6) Justice Bailey’s Memorandum filed January 22,1940. 

(7) Judgment Dismissing Cause. 

(8) Plaintiffs’ Exceptions and Notation of Ap- 

23 peal. 

(9) Assignment of errors. 

(10) This Praecipe and Designation of Record. 

GEORGE A. MAHONE 
ARTHUR CALLAHAN 
At form 7/s fo r Plaint iff $ 

DAVID A. PINE 
PHILLIP E BUCK 
HERBERT BORKLAXD 
Attorneys for Defendants 



20 S. SPEEBT, ET AL. VS. H. MORGEXTHAU, JR., ET AL. 


24 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia. ,ss: 

I Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pa ires numbered from 1 to 23, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause Xo. 4306, Civil Action, 
wherein Samuel Speert, et ah, are Plaintiffs and Henry 
Morgenthau, dr.. Secretary of the Treasury, et al., are De¬ 
fendants, as the same remains upon the files and of the 
record in said Court. 

In Testimony Whereof. 1 hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 29th dav of Februarv , 1940. 

1 C.‘ E. STEWART, 

(Seal) Clerk. 

25 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Mar 6-1940 Joseph 

W. Stewart, Clerk. 

In the United States Court of Appeals 
for the District of Columbia 

Xo. 7621 

Speert, et al. 

v. 

Morgexthau, et al. 

Xow come the appellants in the above-entitled cause, by 
Arthur Callahan, their attorney, and direct the clerk to 
print the record in said cause as filed, except the following 
parts thereof, which the clerk is directed to omit, namely: 

1. Omit “Class 1 ’’ and sub. sec. (c) of Class 2, p. 13 under 
Section 21 of Regulations Xo. 5. as amended to August 11, 
1936. (Record, p. 12) 

2. Omit phrase: “Effective May 1, 1936: see p. 38, Sec. 
62,” in same Regulations. (Record, p. 12) 
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3. Omit “Class 1” and sub. sec. (c) of Class 2, p. 15 
under Section 21 of Regulations No. 5, as amended to March 
1, 1939. ( Record, p. 13) 

ARTHUR CALLAHAN 
Attorney for Appellants 
Washington Loan and Trust 
Build iny 

Washington, D. C. 

Service of a copy of the foregoing Designation for Print¬ 
ing is hereby acknowledged this sixth day of March, 1940. 

DAVID A. PINE 
United States District 
Attorney 

By: (s) JOHN L. LASKEY 

Endorsed: No. 7621 Speert et al., Appellants, vs. Mor- 
genthau et al. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Mar 5-1940 Joseph W. Stewart, 
Clerk 
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Untteb States Court ot Appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1940. 


No. 7621. 

Special Calendar. 


Samuel Spkekt. Mose I. Speert, Herman D. Speert. 
Ella F. Speert, T A Maryland Distillers Prod¬ 
ucts Corp., a Limited Co-Partnership, Appellants, 

v. 

Henry Mokgknthau, Jr., Secretary of the Treasury, 
W ilford S. Alexander. Administrator, Federal 
Alcohol Administration Division, Guy T. Helver- 
in e., Commissioner of Internal Revenue, Appellees. 


BRIEF FOR APPELLANTS. 


Jurisdictional Statement. 

The statutory provision authorizing this appeal is 
Section 226 of the Code of Law for the District of Co¬ 
lumbia (Title 18, Sec. 26). 
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Pleadings. 

The pleadings filed herein are: 

(1) Petition for Declaratory Judgment, with Ex¬ 
hibits (R., 1-7); 

(2) Motion to Dismiss Petition for Declaratory 
Judgment, and Exhibits (R., 8-16); 

(3) Memorandum of Court (R., 17); 

(4) Judgment Dismissing Cause (R., 17); 

(.">) Notice of Appeal (R., 18); 

(6) Assignment of Errors (R., 18); 

(7) Praecipe and Designation of Record (R., 19). 

Statement of Case. 

This is an appeal from a final order of the District 
Court of the United States for the District of Colum¬ 
bia dismissing appellants’ Petition for Declaratory 
Judgment. In the Petition, that court was asked to 
enter an order declaring that appellants, petitioners 
below, were entitled to bottle certain distilled spirits 
as “Straight Corn Whiskey” or “Straight Bourbon 
Whiskey,” at their option. The spirits in question 
were distilled on the loth day of June, 1936, on which 
date certain Regulations were in effect which set up 
the same standards of identity for straight bourbon 
whiskey, and straight corn whiskey. After the whis¬ 
ker was distilled, these standards of identity were 

• * 

amended. 

Question Involved. 

The sole question involved is whether the defen¬ 
dants, as Government officials charged with the duty 
of enforcing the Federal Alcohol Administration Act 
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and other statutes relating to alcoholic beverages, have 
the power to amend their Regulations in such a man¬ 
ner that the amendment is retroactive, and destroys, 
impairs or changes a standard of identity applying to 
distilled spirits produced prior to the amended regu¬ 
lations which the defendant have themselves set up. 


Statement of Points. 

The points upon which the appellants intend to rely 
are as follows: 

1. The court erred in dismissing the Petition for De- 
claratorv Judgment. 

2. The court erred in holding that the defendants 
had the power to amend their Regulations, so as to 
retrospectively change a standard set up by defen¬ 
dants themselves, and affecting appellants’ rights ac¬ 
quired under the prior Regulations. 


Argument. 

Assuming, as we must, that appellants could have 
bottled the spirits in question as either corn whiskey 
or bourbon whiskey at the time of distillation, it seems 
to be beyond the power of the Government to impair 
their right in this respect. 

“The state has no power to divest or to impair 
vested rights, whether such an attempt be made 
to do so by legislative enactment, by municipal or¬ 
dinance, or bv a change in the constitution of the 
state.” (12 0. J. 956) 


The Fifth Amendment, it has been held, secures the 
individual against anv action of the federal govern- 
ment divesting vested rights. (Peerce v. K it z miller , 
19 \Y. Va. 564) 
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Paragraph 6 of the Petition for Declaratory Judg¬ 
ment recites (R., 3) ‘‘that prior to July 1, 1936, to wit, 
on the loth dav of June, 1936, certain whiskevs now 
owned hy the petitioner were distilled at not exceeding 
160 proof from a fermented mash of grain of which 
n'ot less than 51 'per cent was corn grain, and said whis¬ 
keys were withdrawn from the cistern room at the dis¬ 
tillery at not more than 110 7 proof and not less than 
SO- proof, and were kept in oak containers until 
bottled/* Under the Regulations in force at the time 
of distillation, (June 15,1936) ‘‘straight bourbon whis¬ 
ker** and “straight corn whisker” were defined in 

• * • 

identical language. (Article II, Class 2 (d). Regula¬ 
tions Xo. 5, etc., approred January IS, 1936; R., 1*2) 
Therefore, under the Regulations, the owners of such 
whiskey were entitled to designate it either corn whis¬ 
key or bourbon whiskey, since these two rarieties of 
whiskey were defined in identical language, and appel¬ 
lants contend that the subsequent Amendment to the 
Regulations is roid and of no effect, inasmuch as it de¬ 
prices them of a rested right, i. <•.. their right to bottle 
and label the distilled spirits in question as either corn 
whiskey or bourbon whiskey. 

Xo question of protection of the public, or exercise 
6f police power, is here inrolced, because there is no 
claim made that either type of whiskey is more suitable 
for human consumption than the other. 

Appellants submit that the identity of distilled 
spirits attaches at the time of distillation in accor¬ 
dance with standards of identity in force and effect at 
said time, and that the Federal Alcohol Administra¬ 
tion is without authority, by subsequent Amendment 
to its Regulations, to rotrospectirelv effect a change in 
the identity of distilled spirits. 
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It would scorn to bo clear that the Amended Regu¬ 
lations, as interpreted by the Government, are retro¬ 
active in operation. The definition of Mr. Justice 
Story, in Society for Propagation, etc., v. Wheeler, 22 
Fed. Cas. Xo. 13,156, 2 Gall. 105, 139, is frequently 
quoted, as follows: 

“Upon principle, every statute, which takes 
away or impairs vested rights acquired under ex¬ 
isting laws, or creates a new obligation, imposes a 
new duty, or attaches a new disability, in respect 
to transactions or considerations already past, 
must be deemed retrospective. ” 

In 12 C. J. 1084 we find that a retrospective law is 
defined as “one that relates back to and gives to, a 
previous transaction some different legal effect from 
that which it had under the law when it occurred,” and 
it has been held that a law which “affects acts or rights 
accruing before it came into effect” is retroactive. 
(Turheville v. Gowdy (Texas Civ. App.,) 272 S. W. 
559, 561) 

It has been held by this Court that the authority of 
Congress to alter, amend or repeal an Act is subject 
to the limitation that vested right cannot be disturbed. 
Thus, in Deutsche Panic Und Disconto-Gesellschaft v. 
C inn wings, 65 App. D. C. 297, S3 F. (2d) 554, this 
court, after discussing Pacific Mail S. S. Co. v. Joliffe, 
2 Wall. 450, 17 L. Ed. SOS, and Ettor v. Tacoma, 228 
U. S. 14S, 33 S. Ct. 42S, 57 L. Ed. 773, said (per 
Groner, J.): 

“These cases, and those cited in the opinions to 
sustain them, establish the rule that vested rights 
cannot be destroyed, divested, or impaired by di¬ 
rect legislation.” 
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If such rights cannot be impaired by direct legisla¬ 
tion, it would seem that a fortiori thev cannot be im- 
paired by mere change in Regulations. 

Furthermore, in West v. Ailing , 58 App. D. 0. 329, 
30 F. (2d) 739, this court, in considering a retroactive 
amendment of regulations made bv the Secretary of 
the Interior concerning leases of Government land, 
said: 


“Unquestionably, the Secretary has the power 
to repeal and abrogate rules and regulations of 
his Department, but such action must have the 
same formal sanction that brought the rule into 
existence, and cannot be retroactive and apply to 
rights acquired under the pre-existing rules.’’ 

It is, therefore, respectfully submitted that the judg¬ 
ment of the District Court, in dismissing appellants’ 
Petition for Declaratory Judgment, should be re¬ 
versed. 


Respectfully submitted, 

George A. Mahone, 

Arthur Cai.lahax, 

Attorneys for Appellants. 
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In the United States Court of Appeals for the 
District of Columbia 

January Term, 1940 
•/ 


No. 7621—Special Calendar 


Samuel Speert, Mose I. Speert, Herman D. Speert, 
Ella F. Speert, T A Maryland Distillers Products 
Corp., a Limited Co-Partnership, appellants, 

v. 

Henry Morgenthau. Jr., Secretary of the Treasury; 
Wilford S. Alexander, Administrator, Federal 
Alcohol Administration Division; Guy T. Helver¬ 
ing, Commissioner of Internal Revenue, appellees 


BRIEF FOR APPELLEES 


STATEMENT OF CASE 

This is an appeal from a final order of the District 
Court of the United States for the District of Columbia 
dismissing appellants’ petition for a declaratory judg¬ 
ment (R. 17). 

Appellants are copartners engaged in the State of 
Maryland in the business of rectifying, blending, bot- 
tling, and warehousing distilled spirits, and in whole¬ 
saling* the same in interstate and intrastate commerce, 
under state and federal regulation (R. 2). On some 
undisclosed date prior to September 27, 1939, appel- 


(i) 
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lants became the owners of a quantity of whiskey which 
had been distilled on June 15, 1936, by the Clifton 
Springs Distilling Co. of Indiana, and which had been 
stored in reused cooperage under the marking “Bour¬ 
bon Whiskey" (R. 3. 7-8). 

On June 15, 1936, when tin* whiskey here involved 
was 'produced, the labeling regulations, governing the 
labeling of distilled spirits in bottles moving in inter¬ 
state and foreign commerce, promulgated by the Ad¬ 
ministrator of the Federal Alcohol Administration, 
duly approved by the Secretary of the Treasury, and 
then in effect, prescribed an identical definition and 
standard for straight bourbon whiskey and straight 
corn whiskey, as follows (R. 3,12) : 

(d) “straight bourbon whiskey" and “straight 
corn whiskev" are straight whiskey distilled 
from a fermented mash of grain of which not less 
than 51% is corn grain. 

Regulation No. 5, Sec. 21, (’lass 2 (d). 

On February 28, 1938, the foregoing regulation was 
duly amended to read as follows (R. 14): 


(d) (1) “straight bourbon whiskey*’ is 

straight whiskey distilled from a fermented 
mash of grain of which not less than 51/ is corn 
grain. 

(2) “straight corn whiskey** is straight, 
whiskey distilled from a fermented mash of 
grain of which not less than 80% is corn grain, 
aged for the required period in uncharred oak 
containers or reused charred oak containers, and 
not subjected, in the process of distillation or 
otherwise, to treatment with charred wood. 

Regulation No. 5, Sec. 21, Class 2 (d), as 
amended February 28, 1938. 
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On September 27, 1939, appellants bottled the whis¬ 
key and labeled it “Straight Corn Whiskey” (R. 3). 
Because it failed to meet the then existing standard of 
identity for straight corn whiskey, appellees refused to 
release the whiskey from appellants’ bottfmg^laait^ni 
interstate or foreign commerce, as so labeled (R. 
3-4, 6, 15-1(>). Relying on the regulation in force when 
the whiskey was distilled, appellants prayed for a de¬ 
claratory judgment 1 that they are entitled to bottle the 
said whiskey and to label it either straight corn whiskey 
or straight bourbon whiskey, at their option, and for an 
order directing appellees to refrain from interfering 
with appellants' right to bottle, label, and sell the said 
whiskev as either straight corn whiskev or straight 
bourbon whiskey (R. 4). The trial court (Bailey, .].) 
held that since the regulation upon which appellants 
relied had been amended prior to the date of bottling 
and labeling, appellants were not entitled to the relief 
prayed (R. 17). 


SUMMARY OF ARGUMENT 

I. The lower court had no jurisdiction to entertain 
this action since on the face of the petition no case of 
actual controversy was presented. The petition sought 
to have the court review the discretionarv action of an 
administrative officer and to substitute its judgment 
for his, without a showing that the action complained 
of has caused any injury which the law recognizes. 

II. The so-called “standards of identity" of whiskev, 
upon which appellants base their entire argument, are 

3 The act does not provide for judicial review of the Admin¬ 
istrator’s rulings in a case such as this. 
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simply label requirements for the shipment of distilled 
spirits in interstate or foreign commerce. The regula¬ 
tion prescribing those standards does not operate at 
the date of distillation of whiskey but at the date of 
shipment. Consequently there is no basis for appel¬ 
lants' contention that the whiskey which they now own 
was corn whiskey when produced and that they cannot 
be deprived of their vested right so to label it. 

However, appellcnts would have no standing to com¬ 
plain even if their view of the law were correct. The 
“right" to label whiskev as corn or bourbon would 
certainly have vested in the then owner, not in the 
whiskey: and yet appellants do not show that they ever 
owned the whiskey at a time when, under applicable 
regulation, they could have labeled it as either corn or 
bourbon at their option. 

Moreover, this defect in appellants* position on the 
record could not be cured by amendment since no person 
can have more than a privilege with respect to the 
labeling of whiskev, and certainlv can aeauire no right 
in tliat connection paramount to the public interest. 

ARGUMENT 

I 

The petition tiled hei*ein presented no case of actual contro¬ 
versy such as would give the District Court jurisdiction to 
enter a declaratory judgment 

The lower court based its judgment entirely upon 
the fourth ground of appellees' motion to dismiss (R. 
9-10) without indicating its conclusions upon the 
other questions raised (R. 17). Since the first three 
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grounds of the motion to dismiss (R. 8) went to the 
jurisdiction of the court it seems appropriate now to 
present brief argument thereon, notwithstanding the 
judgment below is clearly sustained by the record. 

The granting or withholding of a judgment under the 
Federal Declaratory Judgment Act (28 U. 8. C. A. 
$ 400) lies, of course, in the sound discretion of the 
trial court and in the absence of clear abuse the exer¬ 
cise of such discretion will not be disturbed on appeal. 
Aetna Life Ins. Co. v. Ha/earth, 300 U. S. 227; 
Aetna ('as. <f Surety i'o. v. Quarles, 92 F. (2d) 321 
(C. C. A. 4.1937); Arrow Distilleries, Inc., v. Alexander, 
306 17. 8. 615; Alabama v. United States, 279 17. 8. 229. 
In the present case, however, the petition completely 
failed to disclose an actual, real and substantial contro¬ 
versy in the constitutional sense such as must exist in 
order that the Federal Declaratory Judgment Act may 
be invoked. Aetna Life Ins. Co. v. Haworth, supra. 
Examination of the record will show that prior to the 
filing of this action the Federal Alcohol Administrator, 
charged by law with the duty of applying the Federal 
Alcohol Administration Act and the regulations pro¬ 
mulgated thereunder, had, at appellents’ solicitation, 
interpreted the regulation applicable to the present 
facts and had ruled that appellants’ whiskey could not 
lawfully be labeled as straight corn whiskey (Appel¬ 
lees’ Exhibits A and B, R. 14-16). By the present 
action appellants seek to have the court review the Ad¬ 
ministrator's final and discretionary ruling in this 
respect and to substitute its judgment for his. 

This improper demand upon the court is made with¬ 
out a showing—indeed, without an intimation—that the 
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ruling complained of has caused or will cause the 
slightest economic injury or that it has deprived or will 
deprive appellants of any substantial right. There 
is no suggestion on the present record that the whiskey 
which appellants desire to label as straight corn 
whiskey could not be sold, or would not have as great 
a sale value, if labeled as straight bourbon whiskey. 
Appellants* resort to the judicial process through the 
Federal Declaratory Judgment Act has for its purpose, 
therefore, the reversal of a discretionary administra- 
tive action which, even if erroneous, has occasioned no 
injury which the law recognizes. It inescapably fol¬ 
lows, we submit, that no case of actual controversy ex¬ 
ists on the present record and that the lower court was 
without jurisdiction in the premises. 

II 

The District Court properly dismissed appellants’ petition 

It is to be noted at the outset that appellants do not 
here attack the Federal Alcohol Administration Act 
(and in any event its validity has been conclusively 
upheld, William Jameson <f- Co. v. Monjenthan, 307 
U. S. 171; Arrow Distilleries v. Alexander, Federal 
Alcohol Admr. (C. C. A. 7. 1940), 109 F. (2d) 397). 
Neither do they challenge any applicable regulation 
so far as concerns the regularity of its promulgation 
or the reasonableness of the standards prescribed. The 
sole question involved, as appellants state it (Brief, 
p. 3), is whether or not appellees “have the power to 
amend their regulations in such a maimer that the 
amendment is retroactive, and destroys, impairs or 


changes a standard of identity applying to dis¬ 
tilled spirits produced prior to the amended regula¬ 
tions * * V’ 

There is no disagreement between appellants and ap¬ 
pellees on the proposition that the Federal Government 
may not impair vested rights by retroactive laws or 
regulations. Our position is simply that the facts at 
hand present no case for the application of the admitted 
principle.' 

The keystone of appellants’ argument is (Brief, p. 
4) “that the identity of distilled spirits attaches at the 
time of distillation in accordance with standards of 
identitv in force and effect at said time, and that the 
Federal Alcohol Administration is without authoritv, 
by subsequent amendment to its regulation, to retro¬ 
spectively effect a change in the identity of distilled 
spirits.” That contention is based upon a thoroughly 
erroneous conception of the law. It is perfectly clear 
that the Federal Alcohol Administration Act and the 
regulations promulgated under it do not have their in¬ 
cidence with whiskev at the moment of distillation and 
do not create rights in any one as of that time. Instead, 
by their explicit language and necessary effect the Act 
and regulations operate only upon distilled spirits sold 
or shipped in interstate or foreign commerce. The 

2 None of appellants* authority goes beyond a statement of the 
general proposition. Principal reliance seems to be placed on 
Deutsche Hank v. Cummings, 83 F. (2d) 554, which the Supreme 
Court reversed, Cummings v. Deutsche Hank . 300 l\ S. 115, and 
upon West v. Ailing. 30 F. (2d) 730. The latter case is thor¬ 
oughly inapplicable on the facts and is of doubtful authority in 
view of more recent opinions of this court. See Red Canyon 
Sheep Co. v. Iekes, OS F. (2d) 308. 313. 
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statutory provision pertinent here reads as follows (27 
U. S. 0. A. 205) : 

It shall be unlawful for any person engaged 
in business as a * * * rectifier, blender, 

* * * or as a bottler, or warehouseman and 

bottler, of distilled spirits * * * 

(e) To sell or ship or deliver for sale or ship¬ 
ment, oi- otherwise introduce in interstate or 
foreign commerce * * * any distilled spir¬ 
its * * * unless such products are bottled, 

packaged, and labeled in conformity with such 
i regulations, to be prescribed by the Administra¬ 
tor. with respect to packaging, marking, brand¬ 
ing, and labeling and size and till of container 

* * * (2) as will provide the consumer with 

adequate* information as to the identity and 
quality of the products * * *. 

Manifestly that language forecloses any thought 
“that the identity of distilled spirits attaches at the 
time of distillation in accordance with standards of 
identitv in force and effect at said time," On the con- 
trarv. the so-called “standards of identitv” in the regu- 
lation here involved are simply label requirements and 
operate by their terms only at the moment of intro¬ 
duction of the spirits into interstate or foreign com¬ 
merce. 

It might fairly be assumed, of course, that distillers 
have the label requirements of the Act and regulations 
in mind when they produce their product. The fact, 
however, that production mav be influenced by such 
standards does not convert the Act into a regulation of 
production. Mulfon 7 v. Smith, 307 U. S. 38, is con¬ 
clusive on this point. Nor is the result affected by the 
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fact that production necessarily precedes shipment in 
commerce. The amended regulation here involved, by 
its terms, controls only the manner in which distilled 
spirits offered for shipment in interstate or foreign 
commerce shall be labeled, and it applies only to ship¬ 
ments made after its effective date. Thus when it was 
promulgated, the amended regulation was prospective 
in its operation upon the only act which it undertook 
to affect, namely shipment in commerce, and it cannot 
be said to have operated retrospectively upon an act 
which it did not undertake to affect, namely, produc¬ 
tion. Midford v. Smith, supra, is conclusive on this 
point also. Finally, it is settled beyond dispute that 
a law is not retroactive because it draws upon anteced¬ 
ent. conditions for its operation. Tims the fact that the 
label requirements of the amended regulation are based 
upon the manufacturing formula and aging technique 
in a given case does not make the regulation retroactive. 
Lewis v. Fid cl iti), 292 U. S. 559, 570-571; Reynolds v. 
United States, 292 U. S. 443, 447-449: Great Northern 
Ry. v. Sutherland, 273 U. S. 182, 192; Co.r v. Hart , 260 
U. S. 429, 435; Jacob Rupper! v. Coffey, 251 V. S. 264; 
S a m uels v. McC u i • dy, 267 U. S. 188.193 [Chi cago <0 .4 It on 
R. R. v. Tranbarger, 238 U. S. 67; New York Central 
R. R. v. United States, 212 l T . S. 500: In re Rah rer, 140 
U. S. 545. 564-565; Mugler v. Kansas, 123 U. S. 623. 

From every conceivable angle, therefore, appellants' 
position on the law is thoroughly untenable. It neces¬ 
sarily follows, we submit, that the judgment of the 
court below must be sustained. 

Appellants’ position on the present record would in 
nowise be improved, however, even if their view of the 
law were correct. By way of introducing their argu- 


i 
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ment appellants say (Brief, p. 3), “Assuming, as we 
musti that appellants could have bottled the spirits in 
question as either corn whiskey or bourbon whiskey at 
the time of distillation, it seems to be beyond the power 
of the Government to impair their right in this respect.” 
We may concede that appellants could have bottled the 
spirits in question as either corn whiskey or bourbon 
whiskev at the time of distillation if tliev had owned the 
spirits at that time. But appellants do not allege or 
contend that they owned the spirits then or at any time 
prior to the date on which the regulation in question was 
amended. It is extremely significant, we submit, that 
throughout their pleadings and brief appellants have 
taken the utmost care to avoid stating when they ac¬ 
quired this whiskey. The petition tells us the date of 
distillation and the date of bottling, and that appellants 
became the owners of the whiskey sometime between 
those dates, but the petition is altogether silent on the 
crucial question as to whether appellants acquired the 
whiskey prior to or after the amendment of the regula¬ 
tion. Since more than a year and a half elapsed, how¬ 
ever, between the amending of the regulation and the 
bottling of the whiskey it is fair to assume that appel¬ 
lants acquired the whiskey after the amendment became 
effective. Consequently no “right** could ever have 
“vested** in them to label the whiskey, at their option, 
as either corn or bourbon, since at the time of their ac¬ 
quisition of it the whiskey, for labeling purposes, was, 
under the applicable regulation, bourbon only and not 
corn. Cf. Barbour v. Georgia, 249 IT. S. 4-14, 459-460. 
The reasoning by which appellants attempt to escape 
this fatal difficultv seems to be that the “right” to label 
the whiskey as either corn or bourbon vested not in the 
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then owner of the whiskey blit in the whiskey itself—a 
right- running with the property, so to speak, and pass¬ 
ing into the hands of subsequent purchasers. That 
proposition is answered in the stating of it. 

Even assuming, therefore, that the right to label 
whiskey as corn or bourbon is a “right*' which may 
“vest 7 * in the constitutional sense and that the right so 
to label the whiskey here involved did vest in someone, 
the present record is wholly barren of facts which would 
give appellants standing to complain of the alleged “im¬ 
pairment.' 7 For all that appears, appellants purchased 
the whiskey in the very teeth of the amended regulation, 
knowing that it could not be labeled as corn whiskey: 
indeed, the language of the Supreme Court in Barbour 
v. Georgia, supra, seems clearly to compel the court to 
assume that they did. It necessarily follows, therefore, 
and we respectfully submit, that upon this additional 
ground the dismissal of appellants* action was the only 
proper judgment. 

The foregoing conclusion rests upon the fundamental 

defect in appellants' position on the present record. 

Moreover, we believe it is clear from the authorities 

that the defect could not be cured bv amendment. Even 

% 

if the whiskey had been purchased prior to the amend¬ 
ing of the regulation, appellants could not have acquired 
rights therein which would be paramount to the public 
interest. Mugler v. Kansas, 123 U. S. ($23; In Re Rah- 
rer, 140 U. S. 545; Jacob Rapport v. Caffey, 251 U. S. 
264. And see also National Fertilizer Ass r n v. Brad¬ 
ley, 301 U. S. 178,182. 

Finally, as we have pointed out in another connec¬ 
tion, appellants utterly fail to show any injury or preju- 
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dice from the operation of the amended regulation, 
even if it be considered to operate retrospectively. A 
retrospective law is not bad per se, but only so far as it 
works a deprivation of liberty or property without due 
process. Vet there is no intimation on the present 
record that the whiskey which appellants desire to label 
“Straight Corn Whiskey" is not equally as valuable 
and. salable if labeled “Straight Bourbon Whiskey.” 
lil ujjy h^o far as the record shows, no personal or prop- 
'^ert^figlif of any substance or consequence is claimed to 


have tii'jki impaired by the regulation under attack. We 
think it obvious that such an attack, unsupported by a 
showing of injury, must fail. 


CONCLUSION 

For the foregoing reasons we respectfully submit 
that the final decree of the District Court should be 
affirmed. 
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